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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
SESSIONS CASE NO.         :-     27 of 2011 

(Under Section 323/302/448 of 
the IPC r/w section 148/149 of 
the IPC arising out of G.R. Case 
No. 218/2009) 
Committed by F. Sultana, Judicial  
Magistrate, 1st class, Tezpur. 
 

Present      :- Sri Ashok Kr. Bora,   
Sessions Judge, Sonitpur 
Tezpur 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- Sri Jiten Tossa, 
S/o Late Raju Tosa, 

Vill- Dikrai Tea Estate,Itakhola, 
P.S.-  Jamuguri  
Dist. Sonitpur (Assam) 
Sri Uttam Das, 
S/o Sri Bikram Das, 
Vill- Tinkhoria Bagan, 
P.S.-  Dhekiajuli 
Dist. Sonitpur (Assam) 
Sri Baldev Karmakar 
S/o Late Sobha Karmakar, 
Vill- Tinkhoria Bagan, 
P.S.-  Dhekiajuli 
Dist. Sonitpur (Assam)  
Sri Jaladhar Tossa, 
S/o Late Madhov Tossa 
Vill- Dikrai Tea Estate,Itakhola, 
P.S.-  Jamuguri  
Dist. Sonitpur (Assam) 
Sri Bikram Das, 
S/o late Jayram Das, 
Vill- Tinkhoria Bagan, 
P.S.-  Dhekiajuli 
Dist. Sonitpur (Assam) 
 

Date of framing Charge :- 06/07/2011. 
 

Date of Recording Evidence :- 15/11/2011, 06/06/2012 
17/07/2012, 29/08/2012,  
29/01/2014, 19/08/2014,   
23/09/2014, 27/11/2014, 
02/04/2015 & 27/06/2016 
  

Date of examination of accused u/s 313 
Cr.P.C 

:- 28/09/2016. 

Date of Argument :- 19/01/2017 

Date of Judgment :- 30/01/2017 
 

Counsel for the State :- Mr. Hari Prasad Sedai 
Public prosecutor, 
Sonitpur. 
 

Counsel for Accused persons :- Mr. A.K. Paul, Mr. Jatin Borah and 
Mr. Biraj Nath, Advocates.  
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J U D G M E N T 

1.  In this case accused persons Sri Jiten Tossa, Sri Uttam Das, Sri 

Bikram Das, Sri Baldev Karmakar and Sri Jaladhar Tossa are put for trial for 

allegation of charge u/s 323/302/448 of the IPC read with section 148/149 

of the IPC.  

2.     The factual matrix according to FIR in brief is that on or about 10 

p.m. of 08-02-2009, the accused persons by forming an unlawful assembly 

equipped with lethal weapons like dagger, knife etc. criminally trespassed 

into the house of Jogen Tossa of Ahubari basti, assaulted Jogen Tossa. 

During that time informant‟s husband Arjun Tossa and his brother-in-law 

Indra Tossa while intervened, accused persons assaulted them by means of 

knife and dagger as a result, informant‟s husband died and others sustained 

severe injuries. Hence, this prosecution case.      

3.  The ejahar was lodged by the informant Smt. Janani Tossa before the 

Incharge of Itakhola Police  Post on 09-02-2009. On receipt of the ejahar, 

the Incharge of Itakhola Police Post by giving GD Entry No. 116 dated 

09/02/2009  at 10 a.m. and forwarded the same to O/C Sootea Police 

Station. On receipt the ejahar, the O/C Sootea Police station registered the 

case vide Sootea PS Case No. 21/09, u/s 147/148/448/326/302 of the IPC 

vide GDE No. 195 dated 09-02-2009.   

4.    After completion of usual investigation, the O/C Sootea Police station 

sent up the case for trial against the accused persons u/s 

147/148/448/325/302 of the IPC 

5.     On being appeared the accused before this court, upon hearing of 

parties and on perusal of the record my learned predecessor in court framed 

charge against the accused persons u/s 323/302/448 of the IPC read with 

section 148/149 of the IPC. Particulars of the charge are read over and 

explain to accused to which they pleaded not guilty and claimed to be tried. 

To substantiate the case, prosecution examined as many as 15 numbers of 

witnesses. After completion of prosecution evidence, accused persons were 

examined u/s 313 Cr.P.C. All the allegations made against the accused 
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persons and the evidence appears against the accused are put before them 

for their explanation. Though initially the accused persons want to adduce 

evidence but lateron they filed petition stating that they are not interested to 

give defence evidence.    

6.      I have also heard argument put forwarded by learned counsels for 

both parties. 

7.     The points for decision in this case are that : 

(i) Whether the accused persons on or about 10 O‟clock at 

night of 08-02-2009 at village Ahubari in the house of Jogen 

Tossa, by forming unlawful assembly and armed with deadly 

weapon including sword for causing injury to Arjun Tossa and 

others committed the offence of rioting with the said weapon 

and thereby committed offence punishable u/s 148 of the IPC 

r/w section 149 of the IPC? 

(ii) Whether the accused persons on the same date, time and 

place committed house trespass by entering into the dwelling 

house of Jogen Tossa inorder to commit an offence of murder 

and it was committed in furtherance of common intention of 

their unlawful assembly and thereby committed offence 

punishable u/s 448 of the IPC r/w section 149 of the IPC? 

(iii) Whether the accused persons on the same date, time 

and place caused voluntarily hurt on the person of Jogen 

Tosa and Indra Tosa and it was done in furtherance of their 

common intention of unlawful assembly and thereby 

committed offence punishable u/s 323 of the IPC r/w section 

149 of the IPC? 

(iv) Whether the accused persons on the same date, time 

and place committed murder of Arjun Tossa and it was done   

in furtherance of their common intention of unlawful 
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assembly and thereby committed offence punishable u/s 302 

of the IPC r/w section 149 of the IPC? 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.   PW-1 Sri Jogen Tossa, deposed before the court that about three 

years back when he was sleeping at night, at that time accused Bikram Das 

pushed him and woke him up. He woke and stand in front of him but he had 

beaten him up by means of a lathi. He started shouting. Hearing his 

shouting his elder brother Arjun rushed to the spot. He was also stabbed by 

accused Amar by means of a dagger on his stomach. Thereafter his another 

brother Indra came to the place of occurrence but the accused Amar, Uttam, 

Bikram and Jaladhar beaten him up by means of a lathi. He does not know 

any other name of Amar. Amar is not available today in the accused dock. 

After beating up, all the aforesaid named accused persons left the place. 

Thereafter they called police. Police came to their house. At that time his 

brother Arjun Tosa was alive. Accused Jiten Tosa and Baldev Karmakar did 

not go to the place of occurrence at the relevant time.(Later on PW 1 stated 

that before arrival of police to the place of occurrence his brother expired.) 

      In cross-examination,  he admitted that Anima @ Nilima is his sister-in-

law. Her husband is accused Uttam Das. Bikram Das is the father of Uttam 

Das. Three years ago to the date of occurrence, a marriage was solemnized 

between the accused Uttam das and his sister-in-law Anima. Anima was 

staying in her parents house due to dispute between her husband and 

herself for three months back from the date of occurrence.  

 He also admitted that Uttam Das, his father Bikram Das who is the 

village gaonbura and Niranjan Das went to the house of his father-in-laws‟s 

house to take back Anima Das. At that relevant time, a village bichar was 

held and in that village bichar, Anima agreed to return to the house of her in 

laws and also agreed to return the house on the following day. After the 

bichar, Uttam Das and Bikram Das stayed in the house of Jaladhar at Dikrai 
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Tea Estate. Dikrai TE is about 2 kms away from the Ahubari village. The 

name of his father-in-law is Hari Tossa. He is alive. His in-law‟s house is at 

Dikrai Tea Estate. The bichar was held at Dikrai Tea Estate. At that night 

Anima was at Dikrai TE. The incident was occurred at dark night at about 10 

O‟clock. He could identify accused Bikram by hearing his voice.  

   He did not see Jiten Tossa at the relevant time of occurrence. 

 He admitted that Jiten Tossa and Baldev Karmakar were not involved 

in the alleged incident.   

10.      PW-2  Smt. Sunita Tossa, stated before the court that she knows 

the all the accused persons. Deceased Arjun Tossa was her elder brother-in-

law. The incident occurred about 2 years ago, one day at night at about 11 

p.m. in their court-yard. At the time of incident she was sleeping consuming 

liquor. At night, some people entered into their house and dragged out Arjun 

Tossa and killed him. Immediately, the said people left their house. She did 

not recognize those persons (miscreants). At the time of incident, the wife of 

Arjun Tossa, namely Janani Tossa was at home.   

 Though she has been exposed to long cross-examination but the 

evidence as to at the time of incident while she was sleeping consuming 

liquor, some people entered into their house and dragged out Arjun Tossa 

and killed him and immediately, the said people left their house but she did 

not recognize those persons, has remained unchallenged.  

11.      PW-3 Sri Indra Tossa, who turned hostile, stated before the court 

that he does not know the accused persons but he knew the deceased. 

About four years back on one night there was a hulla in the house of Jogen 

Tossa. On hearing hulla he went to there, saw many people assembled there  

and during scuffle he also sustained simple injury. Due to darkness he could 

not recognized those people.  

 Though he has been exposed to long cross-examination but evidence 

as to at the relevant time on hearing hulla in the house of Jogen Tossa, he 

went to the house of Jogen Tossa and saw many people assembled there 
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and during scuffle he also sustained simple injury and due to darkness he 

could not recognize any of them, has remained unchallenged.       

12.      PW-4 Dr. Rana Mukut Keot, has stated before the court that on 09-

02-20009, he was working as M & H.O- 1 at Kanaklata Civil Hospital, Tezpur. 

On that day, on police requisition, with reference to Itakhola Out Post GDE 

No. 108 dated 08-02-2009, he performed Post Mortem examination on the 

dead body of Arjun Tosa, 35 years, male, on being identified by UBC / 12, 

Kumud Borah and found as follows:- 

External Appearance: 

     Built average. Not decomposed. Rigor Mortis present. 

WOUNDS:- 

       A penetrating would 1 ½” long, seen on left side of the abdomen. 4” 

above the left iliac crest, on mind-axillary line, through which part of 

omentun is coming out. 

     An incised wound, 3” long, scalp deep, in seen in the scalp, in 

longitudinal, from hair line to backward just left to midline. 

ABDOMEN: 

       Abdomen is full of blood and blood clot. 

       Small intestine is completely cut in one area, along with part of 

mesentery and its blood vessels. 

OPINION: 

         In his opinion, the person died due to shock and haemorrhage as a 

result of injuries to the abdomen. 

         The injuries were ante-mortem in nature, which were caused by sharp 

pointed weapon. It was sufficient in the ordinary course of nature to cause 

death of a person. 

          Ext- 1 is the Post Mortem Report, where Ext- 1 (1) is his signature 

and Ext- 1 (2) is the counter signature of the then Joint Director of Health 

Services, Sonitpur.  

 During cross-examination, the doctor admitted that the person died 

due to the injuries sustained on the abdomen.   



Page 7 of 23 

 

 Sessions Case No 27 of 2011. Page 7 

 

13.      PW-5  Smt. Anima Tossa, stated before the court that she knows 

the three accused persons who are standing on the dock. The absentee 

accused Bikram Das is her father-in-law and the accused Sri Uttam Das is 

her husband. The name of the deceased was Arjun Tossa. Her parental 

home is situated at Dikarai Tea Estate. She married to accused Uttam Das, 

who is a resident of Tinkharia Basti, about two years ago.  About three years 

ago, she fell sick. Her in-law‟s family did not make any arrangement for her 

medical treatment. Therefore, her father Hari Tossa had brought her to her 

parental home and made arrangement for medical treatment. Thereafter, 

she recovered from ailment. Then, one day, her husband Uttam Das, came 

to take her. However, her father declined to send her to the matrimonial 

home saying that there would be discussion on Sunday by inviting the 

villagers and thereafter, on Monday, she shall be sent back. Thereafter, her 

husband and the other accompanying persons, namely, Bikram Tossa etc. 

four persons went to the house of one Jal Tossa of their village and stayed 

for the night. 

          On Sunday, no „Mel‟ was held at their village and even on the 

following day, i.e. on Monday the „Mel‟ was not convened. On Sunday night, 

she stayed in the house of her sister Sunita Tossa, situated about a mile 

away from her parental home. 

       On the night of Sunday, her brother Dhanbor Tossa came to meet her 

at her sister‟s house and requested her to accompany him to her mother‟s 

house at Dikarai village. Accordingly, she accompanied him to her mother‟s 

house and stayed there for the night. 

        On the following morning, her married sister Sunita Tossa told that her 

elder brother-in-law Arjun Tossa was killed by somebody on the last night. 

       She forgot the date and year of this occurrence. The deceased Arjun 

Tossa was her elder sister‟s husband‟s elder brother. She was not told who 

killed Arjun Tossa.  

 Though PW 5 has been exposed to long cross-examination but the 

evidence as to on the following morning her married sister Sunita Tossa told 
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her that her elder brother-in-law Arjun Tossa was killed by somebody, has 

remained unchallenged.  

 14.      PW-6 Smt. Anu Tossa @ Das, has stated that she knows the 

accused persons, namely, Jaladhar Tossa and Jiten Tossa, who are 

standing on the dock. The absentee accused persons, namely, Sri 

Bikram Das and Sri Uttam Das are known to her. The other accused 

who is standing on the dock, is not known to her. The deceased Arjun 

Tossa was her elder brother.  The occurrence took place, on a Sunday, 

at about 10 p.m., about three years ago, in the house of Jogen Tossa. 

At that time, she was in the house of her father-in-law Gajen Das, 

situated near to the house of Jogen Tosa. At about 10 p.m., the wife of 

Jogen Tossa, Smt, Sunita Tossa informed her that some people of 

Dikarai Tea Estate came to their house and assaulted Arjun Tossa, who 

was her elder brother. 

       On receipt of the information, she rushed to the house of Jogen 

Tossa. At the house of Jogen Tossa, she saw the accused persons, 

namely, Jaladhar, Jiten, Uttam Das and Bikram Das were assaulting her 

elder brother Arjun Tossa by means of iron „ballam‟ and some other 

weapons, which she did not notice. Her elder sister-in-law Janani  

Tossa, wife of Arjun Tossa saw the occurrence. They saw the intestines 

of Arjun Tossa coming out of the stomach. She raised hue and cry, 

while Janani Tossa fell unconscious at the place of occurrence. The 

occurrence took place in front of the outer door of the house of Jogen 

Tossa. Hearing her hue and cry, the neighboring villagers came out of 

their houses and assembled at the place of occurrence. They found Sri 

Indra Tossa and Jogen Tosa in injured condition. Indra Tossa sustained 

fracture injury on the head and Jogen Tossa received injury on his chest 

resulting oozing out of blood through mouth. Arjun Tossa died 

instantaneously at the spot. After sometime, a police party arrived in the 

house of Jogen Tossa from Itakhola Police Out Post and shifted the 

deceased Arjun Tossa and the other two injured persons to the Police 

Out Post and then, to the Civil Hospital at Tezpur. The occurrence took 



Page 9 of 23 

 

 Sessions Case No 27 of 2011. Page 9 

 

place due to ailment of Anima Tossa, who was married to the accused 

Uttam Das @ Tossa. The accused persons wanted to take Anima Tossa 

back, but Jogen Tossa and other members of his family did not allow 

her to go back in the night.   

15. PW 7 Smt. Janani Tossa, she knows the accused persons, 

namely, Jaladhar Tossa and Jiten Tossa, who are standing on the dock. 

The other accused who is standing on the dock, is not known to her. 

The absentee accused persons, namely, Sri Bikram Tossa and Sri Uttam 

Das are known to her. The deceased Arjun Tossa was her husband. 

         The occurrence took place, on a day, about two years ago, in the 

house of Sunita Tossa, wife of Sri Jogen Tossa. The occurrence took 

place at about 9 / 10 p.m., on a Sunday. At that time, she was at her 

home.  Smt. Sunita Tossa raised hue and cry saying that her “brother 

was assaulted”. Hearing hue and cry, she rushed to the house of Sunita 

Tossa. On reaching the house of Sunita, she found the accused persons, 

namely, Jaladhar Tossa, Uttam Das, Bikram Das and Jiten Tossa 

assaulting her husband Arjun Tossa by means of dagger. The said 

incident occurred in the court-yard of the house of Sunita Tossa. She 

saw the intestines of Arjun Tossa coming out of the belly and lying on 

the ground. Seeing the occurrence, she fell unconscious at the spot. 

Later on, she learnt that her husband died on the spot. 

     She does not know under what circumstances, the occurrence took 

place. After the incident, the neighbouring people arrived at the place of 

occurrence. 

      On the following day, she lodged the ejahar at Itakhola Police P.P. 

she put her thumb impression on the ejahar. After the incident, the 

police arrived at the place of occurrence. The police held inquest on the 

dead body of her husband Arjun Tossa. She does not know if other 

persons also sustained injuries in the incident. She does not know who 

reported the occurrence at Itakhola P.P., immediately after the 

occurrence. 
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16. PW 8 Md. Jiarul Haque, stated before the court that he knew the 

deceased Arjun Tossa. He knows the three accused persons who are 

standing on the dock, out of which he knows the accused Jiten Tossa by 

name. The absentee accused persons Bikram Das and Uttam Das are 

not known to him. 

       The occurrence took place in the last part of the year 2009, on the 

night of a Sunday, at about 10 / 10-30 p.m. On hearing from the 

villagers that an incident of murder took place at Ahubari in the house 

of Jogen Tossa, on the same night. 

       Hearing about the incident, he went to the place of occurrence, i.e. 

the house of Jogen Tossa, but did not see the actual spot of the 

incident. On the following day, morning, at a nearby Tiniali, he found 

one blood stained dagger lying on the road side, about 50 meters, from 

the Tiniali Point. The said dagger was about 1 ½ ft. in length. 

       He immediately informed the police of Itakhola P.P. about the 

finding of the dagger and thereupon, the police came and seized the 

dagger. The police obtained his signature on the seizure memo. Ext – 2 

is the seizure memo, where Ext – 2 (1) is his signature.      

17. PW 9 Md. Alimuddin Ahmed, stated before the court that out of 

the four accused persons, who are standing on the dock, he knows the 

accused Jiten Tosa only. The absentee accused Jaladhar Tosa is not 

known to him. The deceased Arjun Tosa was known to him, who was a 

resident at a distance of about 3 kms from his house. 

        On a day, at about 2 p.m., at Line No. 1 Itakhola  gaon, on village 

road side, the police recovered one sharp cutting weapon and on being 

requested, he put his signature on the seizure memo, Ext.1. The 

weapon resembled like a sword, which was kept in the police vehicle. 

The police obtained his signature on the seizure memo. Ext. 1 is the 

seizure memo, where Ext.1 (2) is his signature. 
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       Later on, he overheard from the villagers that with the said seized 

weapon, the deceased Arjun Tosa was killed. He does not know who 

killed Arjun Tosa. 

 In cross-examination, he admitted that the seized weapon is not 

shown to him in the court today. He does not know who told him that 

the said sharp cutting weapon was used to kill the deceased Arjun 

Tossa. He has not seen wherefrom the weapon was recovered by police. 

He was shown the seized weapon in the police vehicle by police.    

18. PW 10 Md. Arfan Ali stated before the court that he does not 

know the accused persons who are standing on the dock. He does not 

know the absentee accused Sri Jaladhar Tosa. 

         The deceased Arjun Tosa was not known to him. The informant Smt. 

Janani was also not known to him.on a day, about 4/5 years ago, at about 

11 a.m., when he was at home, situated at No.1 Itakhola, he heard that 

police had come to Line No. 9 of No. 1, Itakhola gaon. Out of curiosity, he 

went out of home. The police stopped him at Line No. 9, Itakhola and 

requested him to put signature on a paper in testimony of recovery of long 

sharp cutting weapon legally known as „mit-dao‟ or sword. As requested, he 

put his signature. 

          Ext. 1 is the seizure memo, where Ext. 1 (2) is his signature. 

 During cross-examination, he stated that he has not seen the seized 

weapon at the hands of police. He did not know wherefrom the police 

recovered the weapon.  

19.  PW 11 Jiten Tossa stated before the court that that the accused 

persons, who are standing on the dock of the Court, are not known to him.        

The deceased Arjun Tossa was known to him. 

           The occurrence took place, on a day, about 2 years back. He does 

not know the time and place of the occurrence. On a day, at about 9 a.m., 

some of our villagers informed him that an incident of murder had taken 

place and the dead body was brought to Itakhola PP. Out of curiosity, he 
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went to Itakhola PP to see the dead body. He saw the dead body of Arjun 

Tossa at Itakhola PP, under Sootea PS. 

         The police prepared the inquest report on the dead body of Arjun 

Tossa, in his presence. Ext.3 is the inquest report, where Ext. 3 (1) is his 

signature. He did not observe the dead body as he was in a hurry to attend 

his duty in the tea garden. 

20.  PW 12 Dr. Sukheswar Basumatary, has stated that on on 09-02-

2009, he was attached to North Jamuguri CHC as Sr. Medical and Health 

Officer. On that day, at 12-45 a.m., he examined Jogen Tosa, male, 20 

years son of Manglu Tosa of village Phulbari Basti, PS- Sootea, on being 

escorted and identified by Constable of Itakhola OP and found as follows. 

                    Induration back of the chest. 

                    Nature of injury- Simple 

                    Type of weapon-  blunt. 

                    Age of injury- fresh. 

             On the same day, he examined at about 12-50 a.m., Indra Tosa, 

male, 25 years, son of Manglu Tosa of village- Phulbari. PS- Sootea, on 

being escorted and identified by Constable of Itakhola OP, and found the 

following: 

             Lacerated injury over scalp on the parietal region. 4 Cm” X ¼ cm” 

            Induration back of the chest. 

            Nature of injury- simple caused by blunt weapon. Age of injury – 
fresh. 

             Advised CT scan of brain and referred to Kanaklata Civil Hospital 
for investigation and treatment. 

Ext. 4 is the Injury report, where Ext. 4 (1) is his signature. 

21.  PW 13 SI Ziaur Rahman Khan stated before the court that on 08-02-

2009, he was working as In-charge of Itakhola PP. On that day at about 11 

p.m., Bijay Tosa, son of Bishnu Tosa and pradip Tosa, son of Manglu Tosa of 

Akhubari appeared at the Itakhola PP and reported verbally about an 
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incident, which was immediately recorded at Itakhola PP, GD Entry No. 108, 

dated 08-02-2009. 

            Ext. 5 is the Itakhola OP General Diary, covering the period from 

01-01-2009 to 16-02-2009, where Ext. 5 (1) is the relevant G.D. Entry. 

            After receipt of the information, he accompanied by ASI Rebat Ch. 

Baruah and subordinate police personnel proceeded to the place of 

occurrence , that is, Ahubari Basti, under Sootea PS at 11-05 p.m., within 

the house compound of one Sri Jogen Tosa. He found Arjun Tosa lying on 

the ground in injured condition at the place of occurrence and other two 

injured persons, namely, Jogen Tosa and Indra Tosa were found in injured 

condition. Shortly thereafter, he found Arjun Tosa expired at the place. The 

two injured persons were immediately sent to Jamuguri PHC for medical 

treatment. He recorded the statements of the witnesses found available at 

the place of occurrence. He drew up a sketch map of the place of 

occurrence. Ext. 6 is the sketch map of the place of occurrence, where Ext. 

6 (1) is his signature. 

          On the following day, morning at Itakhola PP under his supervision, 

ASI Rebat Ch. Baruah  prepared the inquest report on the  dead body of the 

deceased Arjun Tosa at the place of occurrence, and then, he forwarded the 

dead body to Kanaklata Civil Hospital, Tezpur for Post-Mortem examination 

by a dead body challan. Ext. 3 is the inquest report, where Ext. 3 (2) is the 

signature of ASI Rebat Ch. Baruah, recognized through correspondence. 

            Thereafter, Smt. Janani Tosa, the wife of the deceased filed a 

written FIR at Itakhola PP. The said written FIR was entered in the GD Entry 

No. 116, dated 09-02-2009 at 10 a.m. and then forwarded the same to the 

Officer-in- charge of Sootea PS for registering a case. Accordingly, the then 

Officer-in-charge of Sootea PS, SI Jogesh Deva Goswami registered, Sootea 

PS Case No. 21/09 u/s 147/148/448/326/302/ of the IPC, dated 09-02-2009 

and endorsed  him the case for further investigation. Based on the GD Entry 

No. 108, he had already taken up the investigation into the incident. Ext. 8 is 
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the written FIR, where Ext.8 (1) is his signature with note. Ext.8 (2) is the 

signature of Officer-in-charge of Sootea PS, SI Jogesh Deva Goswami. 

             On 09-02-2009 at about 11 a.m., Md. Ziaul Haque reported him, 

over phone, that a blood stained sword was lying at the entrance  to the 

house of Jogen Tosa, the injured. 

            Accordingly, he proceeded to the place and seized the blood stained 

sword found lying at the entrance to the house of Jogen Tosa, the injured. 

          At the place of recovery, he prepared the seizure memo, Ext. 1, in 

presence of witnesses, where Ext. 1 (4) is his signature.  M.Ext.1 is the 

seized sword. 

         He recorded the statements of the witnesses, except Jiten Tosa, 

Anima Das, Indra Tosa and Jogen Tosa. 

         On 12-02-2009, he received transfer order and accordingly, he 

handed over the case diary to the Officer-in-charge of Sootea PS. 

         In course of investigation, he arrested Jiten Tosa, on 11-02-2009, 

Bikram Das on 09-02-2009 and Jaldahar Tosa on 09-02-2009. 

          Till he handed over the charge as investigating officer in the case, the 

accused persons, namely, Baldev Karmakar and Uttam Das could not be 

arrested despite search.   

22.  PW 14 Sri Naren Sonowal, SI of police stated that on 27-06-2009 he 

was posted as I/C Itakhola Police Post under Sootea Police Station. On that 

day, he received case diary of Sootea PS Case No. 21/09 u/s 

147/148/448/326/302 of IPC from Officer-in-charge of Sootea Police Station. 

On perusal of case diary he found that the preliminary investigation was 

conducted by SI of Police Ziaur Rahman Khan and ASI Rebat Ch. Baruah. He 

collected the post-mortem report and injury report from concerning 

hospitals. Thereafter, he submitted charge-sheet against accused Jiten 

Tossa, you, Jaladhar Tossa, Baldev Karmakar and Uttam Das u/s 

147/148/448/325/302 of IPC. Accused Baldev Karmakar and Uttam Das 
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were shown as absconder in the charge-sheet. Ext. 9 is the charge-sheet 

and Ext. 9 (1) is his signature. 

23.  PW 15 SI Sri Rebat Chandra Baruah, stated that on 09-02-2009 he 

was posted at Itakhola Police Post under Sootea Police Station as attached 

Officer. On that day, in reference to Itakhola Police Post GD Entry No. 108 

dated 08-02-2009 he prepared inquest report on the deadbody of Arjun 

Tossa, s/o Sri Manglu Tossa of Ahubari Basti on being indentified by Sri 

Suresh Tossa in presence of the witnesses. Ext. 3 is the inquest report and 

Ext. 3(2) is his signature. He sent the deadbody for post mortem 

examination  vide dead body challan. Ext. 7 is the challan and Ext. 7(1) is 

his signature. In this case, during inquest he had recorded the statements of 

Jiten Tossa, Indra Tossa, Jogen Tossa and Anima Tossa @ Das.  Thereafter, 

he had handover the case diary to the O/C. 

24.  These much is the evidence of the prosecution.  

25. Defence plea is total denial while their statements were recorded u/s 

313 Cr.P.C   

26.   I have heard the argument put forward by the Ld. Counsels of both 

parties.  

27.  The Ld. Counsel for the accused submitted that the prosecution has 

failed to prove the case beyond any reasonable doubt. Firstly there is no any 

eye witness to the occurrence. Secondly, the so-called eye witness PW 3 

who turned hostile. Thirdly, there are vital and wide contradictions among 

the statement of PWs. Fourthly, there is a clear distinction about the place of 

occurrence among the statement of PWs. Fifthly, non-examination of 

material witnesses i.e. Budha Mahali, Bijay Tossa, Bishnu Tossa and Pradip 

and neighbour of the village where the incident took place raised doubt to 

the occurrence. Sixthly, the chance witness though injured witness has not 

supported their own case. Seventhly, there is no evidence to reveal motive 

of any of the accused to kill the deceased. Eighthly, there is no any 

circumstantial evidence to infer any of the accused in killing of the deceased.  
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28. To fortify his argument, learned counsel for the accused persons 

submitted the following case laws: 

 1. Ashish Batham, appellant Vs. State of Madhya Pradesh, 

respondent, reported in 2002 Crl.L.J. 4676. 

 2. Satyendra Das & ors, appellants Vs. State of Assam, respondent, 

reported in 2009 (3) GLT 525. 

 3. A.M. Bayan @ Das & anr, Petitioners Vs. State of Assam, 

respondent, reported in 2010 (2) GLT 833. 

 4. Badam Singh, appellant Vs. State of Madhya Pradesh, respondent, 

reported in 2004 Crl.L.J. 22.  

 5. Jayram Kakati, Petitioner Vs. State of Assam, respondent, reported 

in 2013 (4) GLT 68 and  

 6. Abdul Ali (MD) & anr, Appellants Vs. State of Tripura, respondent, 

reported in 2012 (2) GLT 586. 

 

29. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur has 

submitted that the prosecution has ably prove the case beyond any 

reasonable doubt as there is sufficient circumstances, therefore, the accused 

is required to be convicted under the charged sections.      

30. Keeping in mind the rival submissions advanced by learned counsel 

for both the parties, I am going to dispose of the case as follows. 

31.  A close scanning of the record, it appears that to substantiate the 

case prosecution has examined as many as 15 numbers of witnesses. 

Among them two are claimed to be eye witnesses. PW 1 who himself 

sustained injury in the incident, stated that about three years back when he 

was sleeping at night, at that time accused Bikram Das pushed him and 

woke him up. He woke and stand in front of him but he had beaten him up 

by means of a lathi. He started shouting. Hearing his shouting his elder 

brother Arjun rushed to the spot. He was also stabbed by accused Amar by 

means of a dagger on his stomach. Thereafter his another brother Indra 

came to the place of occurrence but the accused Amar, Uttam, Bikram and 

Jaladhar beaten him up by means of a lathi. He does not know any other 
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name of Amar. Amar is not available in the accused dock. After beating up, 

all the aforesaid named accused persons left the place. Thereafter they 

called police. Police came to their house. At that time his brother Arjun Tosa 

was alive. But it is interesting to say that there is no person named as Amar 

in this case. Besides, the so-called eye witness clearly stated that he is not 

known the other name of Amar. In fact in this case there are five accused 

persons namely, Jiten Tossa, Uttam Das, Baldev Karmakar, Jaladhar Tossa 

and Brikam Das. But no accused named as Amar found in this case. Besides, 

there is no any evidence to show any other name of said Amar. The said PW 

1 was examined on 15-11-2011. It appears from the order dated 15-11-

2011 that on that day all the accused persons were present in the dock but 

PW 1 stated that Amar is not available on that day in the accused‟s dock. 

Therefore, the actual killer of deceased Arjun Tossa is not shown as an 

accused in the instant case. 

  PW 2 Sunita Tossa is not an eye witness. He stated that at the 

time of incident he was sleeping after consuming liquor. At night, some 

people entered into their house and dragged out Arjun Tossa and killed 

him. Immediately, the said people left their house. She did not 

recognize those persons (miscreants). At the time of incident, the wife 

of Arjun Tossa, namely Janani Tossa was at home. PW 2 in fact does 

not support the prosecution case. It is interesting to note that PW 3 

Indra Tossa who is own brother of the deceased, turned hostile in the 

court. The unhostile portion of his evidence is that he does not know 

the accused persons. He simply stated about four years back on one 

night there was a hulla in the house of Jogen Tossa. On hearing hulla 

he went to there, saw many people assembled there  and during scuffle 

he also sustained simple injury. Due to darkness he could not 

recognized those people. It is interesting to note that during scuffle PW 

3 himself sustained injury. Besides, his own brother died in the incident 

but he does not support the prosecution case.  

  PW 6 Smt. Anu Tossa stated that at the relevant time, she was 

in the house of her father-in-law Gajen Das, situated near to the house 
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of Jogen Tosa. At about 10 p.m., the wife of Jogen Tossa, Smt. Sunita 

Tossa informed her that some people of Dikarai Tea Estate came to 

their house and assaulted Arjun Tossa, who was her elder brother. She 

further stated that on receipt of the information, she rushed to the 

house of Jogen Tossa. At the house of Jogen Tossa, she saw the 

accused persons, namely, Jaladhar, Jiten, Uttam Das and Bikram Das 

were assaulting her elder brother Arjun Tossa by means of iron „ballam‟ 

and some other weapons, which she did not notice. Her elder sister-in-

law Janani  Tossa, wife of Arjun Tossa saw the occurrence. They saw 

the intestine of Arjun Tossa coming out of the stomach. She raised hue 

and cry, while Janani Tossa fell unconscious at the place of occurrence. 

The occurrence took place in front of the outer door of the house of 

Jogen Tossa. Hearing her hue and cry, the neighboring villagers came 

out of their houses and assembled at the place of occurrence. They 

found Sri Indra Tossa and Jogen Tosa in injured condition. Indra Tossa 

sustained fracture injury on the head and Jogen Tossa received injury 

on his chest resulting oozing out of blood through mouth. Arjun Tossa 

died instantaneously at the spot. In cross-examination she admitted that 

after hearing her hue and cry, those neighbouring people came to the 

place of occurrence. Sri Nagen Das is her father-in-law. Smt. Bhanu is 

her mother-in-law. Her father-in-law and mother-in-law accompanied 

her to the house of Jogen Tossa. In cross-examination she admitted 

that she has not stated to police that the occurrence took place on a 

Sunday, at about 10 p.m. about three years ago in the house of her 

father-in-law Gojen Das, situated near the house of Jogen Tossa. She 

has also not stated to police that the wife of Jogen Tossa, Smt. Sunita 

Tossa informed her that some people of Dikrai Tea Estate came to their 

house and assaulted Arjun Tossa, who was her elder brother. She has 

not stated to police that she rushed to the house of Jogen Tossa and 

saw the accused persons, namely, Jaladhar, Jiten, Uttam Das and 

Bikram Das assaulting her elder brother Arjun Tossa by means of iron 

“ballam” and some other weapons, which she did not notice. She has 

also not stated to police that his elder sister-in-law Janani Tossa, wife of 
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Arjun Tossa saw the occurrence and also they saw the intestines of 

Arjun Tossa coming out of the stomach and she raised hue and cry, 

while Janani Tossa fell unconscious at the place of occurrence. 

Therefore,  she has not seen the incident of assaulting the deceased by 

the accused persons is a major contradictory, hence cannot be relied 

on.  

 PW 7 Smt. Janani Tossa stated that on hearing the alarm of    

Sunita Tossa she rushed to the house of Sunita. On reaching the house 

of Sunita she found the accused persons, namely, Jaladhar Tossa, 

Uttam Das, Bikram Das and Jiten Tossa assaulting her husband Arjun 

Tossa by means of dagger. The said incident occurred in the court-yard 

of the house of Sunita Tossa. She saw the intestines of Arjun Tossa 

coming out of the belly and lying on the ground. But the aforesaid 

statement was not made before the Investigating Officer as such that is 

a major contradiction. 

 It has been held in Boya Ganganna Vs. State of Andhra 

Pradesh reported in AIR 1976 SC 1541 that “ minor contradictions 

are bound to appear when ignorant and illiterate women are giving 

evidence. Even in case of trained and educated persons, memory 

sometimes plays false and this would be much more so in case of 

ignorant and rustic women. It must also be remembered that the 

evidence given by a witness would very much depend upon his power of 

observation and it is possible that some aspects of an incident may be 

observed by one witness while they may not be witnessed by another 

though both are present at the scene of offence.” 

  But the aforesaid contradictions as raised by the learned counsels for 

the accused in the statement of PW 6 and 7 are cannot be stated to be a 

minor contradiction. Rather they are vital to the case.  

32. Besides that both the PW 6 and PW 7 are close relatives to the 

deceased and the complainant. PW 6 is a sister of deceased Arjun Tossa and 

on the other hand PW 7 is the wife of the deceased. So, it cannot be ruled 
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out that they had made statements by exaggerating the previous statements 

made before the police only to succeed their own case. It is true that the 

proposition that when the eye witness to the occurrence are interested 

persons there should be corroboration of their evidence by independent 

witnesses cannot be of universal application. But here in the present case as 

details discussed above, it appears that other than them i.e. PW 6 and 7 no 

independent witness has stated about the incident though prosecution story 

reveals that at the relevant time there were many people gathered at the 

place of occurrence. As submitted by learned counsel for the accused that 

non-examination of Bijay Tossa, Bishnu Tossa, Pradip, neighbour Budha 

Mahali definitely raised doubt to the occurrence. Had the Investigating 

Officer could have taken step to record their statement being independent 

witnesses, the real fact of the case is come to know. Therefore, non-

examination of aforesaid witnesses cannot be stated to be a not fatal to the 

prosecution.  

33.  Here in the present case as discussed above, other than the 

aforesaid PWs 6 and 7, there is no direct or indirect evidence or any 

circumstantial evidence or not to speak of chain of circumstances to infer the 

accused persons indulged in assaulting the deceased. As details discussed 

above, the statement of PW 6 and 7, the so-called eye witnesses, are not 

only contradictory to their earlier statement made before the I.O. but their 

statements are cannot be relied on the ground of interestedness as stated 

above.  

34.  The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence must 

be such as to exclude every reasonable doubt about the guilt of the accused. 

An accused cannot be convicted of an offence on the basis of conjectures or 

suspicion. Since reasonable doubt arisen in my mind, after taking into 

consideration, the entire material before it regarding the complicity of the 

accused, so benefit of doubt given to the accused.   

35.  In view of the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the charge levelled against the accused 
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persons beyond any reasonable doubt. As such, the accused persons are 

entitled to get the benefit of doubt. Hence, accused persons, Sri Jiten Tossa, 

Sri Uttam Das, Sri Bikram Das, Sri Baldev Karmakar and Sri Jaladhar Tossa  

are acquitted and set them at liberty forthwith.    

29.  The liabilities of the bailors are hereby discharged.  

30. Send back the GR Case record being No.218/09 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 30th  day of 

January, 2017.   

 

                                                                 (A.K. Borah) 
                                  Sessions Judge, 
                                 Sonitpur, Tezpur. 

Dictated and corrected by me.  

 
 
             (A.K. Borah) 

                Sessions Judge, 
                                                Sonitpur, Tezpur.                                                              

 Typed by me.     

(R. Hazarika)Steno. 
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A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Jogen Tossa 

  P.W.2  -  Smt. Sunita Tossa, 

  P.W. 3 -  Sri Indra Tossa,  

  P.W. 4 -  Dr. Rana Mukut Keot, M.O. 

  P.W. 5 -  Smt. Anima Tossa. 

  P.W. 6 -  Smt. Anu Tossa @ Das, 

P.W. 7 -  Smt. Janani Tossa 

P.W. 8 -  Md. Jiarul Haque 

P.W. 9 -  Alimuddin Ahmed 

P.W. 10 -  Md. Irfan Ali 

P.W. 11 -  Sri Jiten Tossa 

P.W. 12 -  Dr. S. Basumatary, M.O. 

P.W. 13 -  SI Ziaur Rahman Khan, I.O. 

P.W. 14 -  SI Naren Sonowal, I.O. 

P.W. 15 -  SI Rebat Ch. Baruah, I.O. 

Prosecution  Exhibit 

  Ext.1   - Post mortem report 

  Ext.2    - seizure memo 

  Ext.3  -  inquest report  

  Ext.4   - Injury report 

  Ext.5  - Itakhola PP GD Entry 

  Ext.6  - sketch map 

  Ext.8  - written FIR 

Ext.9  - Charge sheet 
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Material Exthibit. 

 

Material Exhibit 1  :  Seized sword.  

 

 

 

                                               (A.K. Borah) 
                                                             Sessions Judge, 

                                                                      Sonitpur, Tezpur.   


